I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JOHN HI NTERLONG ) ClVIL ACTI ON
V.

GECORCGE W HILL, )
SUPERI NTENDENT, et al. : NO. 05-5514

VEMORANDUM AND ORDER

McLaughlin, J. August 8, 2006

The plaintiff, a pro se prisoner, filed this action
agai nst twenty defendants! affiliated with the George W Hill
Correctional Facility (“the Facility”). He clains that his
rights were violated during and after an investigation into
stolen nmedicine at the Facility. He alleges that the defendants
failed to grant his requests for counsel during the

i nvestigation, changed his diet w thout authorization, and placed

! The defendants (hereinafter referred to by their
correctly-spell ed nanes, which appear here in parentheses), are
George W Hill, superintendent of the prison; Frank G een,
assi stant superintendent; Robert M D Oio, assistant
superintendent; Ronald Nardillo (Nardolillo), warden; Matthew
Hol mes (Hol m), assistant warden of security; Chad MCul | ogh
(McCul I ough), major of security; Lauren Groger (Kroger), medica
departnent; Ralph Smth, nedical director; Terry Thomas (Smth),
nurse; Shelly Meal o, nurse; Sharon Mcd ennahan (McCGeehan), nurse;
Beverly Parkinson, nurse; Lt. Haggans, officer; Lt. Kendall,
officer; Lt. Randall Rosado, officer; Lt. Anthony Raynond,
of ficer; Sgt. Joanne Abt, hearing officer; C O George Wite,
officer; Carrissa (Tillotson), Unit 10 counselor; and C O Henry
Meyers, officer. Al except CGeorge White and Henry Meyers are
parties to the notion to dismss. The Court will consider the
notion as to all defendants.



himin a two-person cell with two other people (“triple-
celling”), in which he had to sleep on a mattress near the
toilet.

The Court here decides the defendants’ notion to
dism ss the conplaint. The Court will grant the notion in part
and deny it in part. The Court will dism ss several of the
def endants, and the clains based upon the all eged i nadequacies in
the plaintiff’s disciplinary proceedings. The Court will deny
the notion on the clains relating to the liquid diet and the

triple-celling.

Fact s

The facts alleged in the conplaint? are as follows.?

2 The plaintiff filed four docunents |abeled as “notions”

after the defendants filed their notion to dismss. The Court
deni ed these “notions” as noot, as they were not actually
notions; rather, they were responses to the notion to dism ss.
Sonme of these responses al so include additional facts. Although
Hi nterlong never officially filed an anended conpl aint, these
facts essentially anend the conplaint, and the Court wll
consider these facts in addition to the allegations in the
conplaint in deciding the defendants’ notion to dism ss. The

Court will refer to these docunents as “Pl. Resp.,” preceded by
their date. The Court will simlarly refer to the defendants’
replies as “Def. Repl.,” preceded by their date.

® In considering the defendants’ notions to disnmiss, the

Court must accept the allegations in the conplaint as true and
draw all reasonable inferences in favor of the plaintiffs.

Bowey v. Gty of Uniontown Police Dept., 404 F.3d 783, 786 (3d
Cir. 2005). Pro se conplaints are held to “less stringent
standards than formal pleadings drafted by | awers.” Mtchell v.
Horn, 318 F.3d 523, 529 (3d Cir. 2003)(quoting Haines v. Kerner
404 U. S. 519, 520 (1972)). The Court nmay dism ss the pro se
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H nterlong is an inmate at the Facility. On Septenber
18, 2005, he was called to the Facility’s intake unit and
guesti oned about nedication that was m ssing fromthe pharnmacy.
He and his cellnate and co-worker were interrogated and asked to
submt to a urinalysis. They both conplied, and were sent back
to Unit 6D, where they were housed. When they returned to their
cell, COBates told Hnterlong to pack his bel ongings, and he
was transferred to the segregated nodification unit (“SMJ).
(Conmpl. at p. 3, 7-8).

Once in segregation, Hol minterrogated H nterl ong
again. He took Hinterlong s pul se and accused hi m of being
intoxicated. (Conpl. at p. 8).

On the norning of Septenber 19, 2005, Hinterlong was
nmoved to the maxi mum security unit on Unit 10B, commonly referred
to as the “hole.” He spent the night there. (Conpl. at p. 8).

The next norning, Septenber 20, 2005, Hol minterrogated
Hi nterlong for a third tinme. Holmsaid that he woul d take
Hi nterlong' s informati on one nore tine, and confer with M chae

Gannon, an investigator wwth the Facility. (Conpl. at p. 8).

conplaint only if “it appears ‘beyond doubt that the plaintiff
can prove no set of facts in support of his claimwhich would
entitle himto relief.”” MDowell v. Delaware State Police, 88
F.3d 188, 189 (3d Cr. 1996)(quoting Haines, 404 U S. at 520).
The Court is “not, however, required to accept as true
unsupported concl usions and unwarranted i nferences.” Schuyl kil
Energy Res., Inc. v. Pennsylvania Power & Light Co., 113 F.3d
405, 417 (3d Gir. 1997).




Hinterlong alleges that Hol mwas trying to prove his
theory that H nterlong took the m ssing nedication and becane
frustrated when he was unable to do so. Holmbecane very angry
and said that he was “tired of the bullshit” and woul d nmake
Hinterlong “suffer in here.” He said that he would not be com ng
back to talk to H nterlong any nore, and that Hi nterl ong would
receive his charge. Hinterlong clains that, according to the
Acknow edgnment of Rights on his Disciplinary Report and the
Correctional Facilities |nmate Handbook, he shoul d have received
his charge within twenty-four hours and had a hearing within
seventy-two hours of being put in the hole. (Conpl. at p. 8-9).

For the next eight days, Hinterlong was forced to sl eep
on a mattress on the floor of cell 10B112. |Including Hi nterl ong,
there were three people housed in the cell, although it was
desi gned for two people. Hi nterlong had no sheets or only one
sheet and had to sleep near the toilet, such that urine splashed
on himwhen the other inmates used the toilet, causing himto
fight. During these eight days, Hi nterlong had no hearing and
was not charged with any infraction. (Conpl. at p. 9-10; 1/17/06
Pl. Resp. at p. 3; 2/17/06 PI. Resp. at p. 2-3)

After seventeen days of staying on the floor in the
hol e, H nterlong was brought to a hearing in front of Sgt. Joanne
Abt. He was charged with Iying and stealing, on the grounds that

on Septenber 18, 2005, Lts. Haggans and Kendal|l found the m ssing



pills based on a statenent made by Hinterlong. Hinterlong clains
t hat he never nmade such a statenent. He clains that he asked for
representation at his hearing, but the proceedi ngs were
post poned. (Conpl. at p. 10).

Begi nni ng on Septenber 20, 2005, Hinterlong received a
“Dental Mechanical Soft Texture” diet,* consisting of four eight-
ounce cups of various liquids, including iced tea, chicken broth
and beef broth. He alleges that an inmate is only supposed to
receive this diet if it is ordered by a doctor or dentist, and in
his case it never was. He clains that proper procedures were
bypassed by the adm nistration, Ronald Nardolillo, Holm Ralph
Smth, and the head of food service in the kitchen. Hi nterlong
was previously on a normal diet wwth a mninmumcal orie intake of
1800, and he clains that the change was del i berately nmade the day
after Holmthreatened him in retaliation for his silence. He
clainms that while he was on the liquid diet, he |lost twelve

pounds, and that his spirit, strength, and nental alertness

* Attached to the defendants’ response filed on March 15,
2006 as exhibits are three diet order forms. Although the
plaintiff did not provide the Court with these forns, they are
central to his clains relating to the change in his diet. The
United States Court of Appeals for the Third Grcuit has held
that although “[a]s a general matter, a district court ruling on
a notion to dismss may not consider matters extraneous to the
pl eadings, . . . an exception to the general rule is that a
docunent integral to or explicitly relied upon in the conpl aint
may be considered wi thout converting the notion to dismss into

one for summary judgnment.” In re Burlington Coat Factory Secs.
Litig., 114 F.3d 1410, 1426 (3d Cr. 1997)(internal quotations

omtted). The Court will consider the forns.
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declined. (Conpl. at p. 11-12; 3/15/06 Def. Repl. Ex. A).

On Septenber 22, 2005, Hinterlong grieved the |Iiquid
diet to Lauren Kroger and Ralph Smth. 1In his letter to Ral ph
Smth, he stated that he did not see a doctor and shoul d not be
on a liquid diet. Kroger and Smth never responded to his
grievance form He also pleaded with various nurses who
di stribute nmedication to maxi num security unit 10B, including
Terry Smth and Beverly Parkinson. These efforts were in vain.
In the presence of another inmate, Parkinson told Hinterlong that
his new diet was “punishment.” (Conmpl. at p. 12-13; 1/17/06 P
Resp. at p. 4).

When the m ssing nedication was stol en, nurses Shelley
Meal o and Sharon McGeehan were present. Hinterlong wote nedical
slips to both nurses, but received no response. Hinterlong
al l eges that Meal o, a nedical runner, could have changed his diet
because he made her “look like a fool,” because he was alleged to
have stol en nedi cati on when he was working on her shift in the
medi cal departnment. (Conpl. at p. 13; 2/24/06 Pl. Resp. at 3).

Hi nterl ong began havi ng headaches, and these and his
| ack of nutrition caused himto throw up and kept him from
getting out of bed. On Septenber 26, 2005, Hinterlong told Lt.
Haggans that he was starving and had an extrene headache from
hunger. Haggans said that he would “look into it.” The sane

t hi ng happened the next day, but Haggans ignored H nterlong' s



efforts. (Conpl. at p. 13-14).

On Septenber 29, 2005, Hinterlong wote a request for
information to his unit counselor, Carrissa Tillotson, but
recei ved no response. (Conpl. at p. 14).

On Cctober 4, 2005, Lt. Randall Rosado approached
Hinterlong and said that he shoul d have approached hi minstead of
Haggans if he wanted to “get sonething done.” Rosado said that
he had personally checked Hinterlong's food and nedi cal charts,
and that no one had authorized a change in his diet. Lt. Anthony
Raynmond had al so checked Hinterlong’s chart. Wen H nterlong
said that soneone with authority had to have authorized the
change, Rosado agreed but did not say who had done so. A diet
order formrequesting a “Diet for Health,” or “DFH of 2400-2600
calories was submtted for Hi nterlong on Cctober 4, 2005.

(Conpl. at p. 14; 2/17/06 Pl. Resp. at p. 3; 3/15/06 Def. Repl.
Ex. A).

I nstead of receiving his normal diet, for the next two
days, he received diabetic trays. He grieved the diabetic diet
on Cctober 6, 2005. On Cctober 8, 2005, he again began receivVving
liquid diet trays. Rosado was inforned of this, and returned the
liquid trays to the kitchen. C/ O Henry Meyers was al so present
and aware of this incident. After that, H nterlong began
recei ving diabetic trays again. It took a total of 19 days until

he stopped receiving the liquid diet. Jessica Raynond, who works



for the Prison Society, also helped himget his regular diet
back. (Conpl. at p. 14-15; 1/17/06 PI. Resp. at p. 4).
Hinterlong states that George W Hill was notified of
Hinterlong’ s diet change and disciplinary actions “since he is
t he superintendent of the institution.” Hinterlong wote HIIl a
grievance since he is the head of the institution. (2/17/06 Pl
Resp. at p. 1).
On Novenber 17, 2005, a diet order formordering
Hi nterlong to be taken off the DFH and put back on his regul ar

diet was submtted. (3/15/06 Def. Repl. Ex. A).

1. The dains and the Mdtion to DismsSs

On Novenber 9, 2005, Hinterlong filed his conplaint
agai nst twenty enpl oyees of the Facility. H's claimis under 42
U S C 8§ 1983, and alleges violations of his rights under the
Fourth, Eighth, and Fourteenth Amendnents to the United States
Constitution based upon his treatnent surrounding the
investigation into the m ssing nedication. Specifically, he
bases his clains on the failure to provide himw th counsel at
his prison disciplinary hearing, the unauthorized inposition of a
liquid diet, the failure of personnel at the Facility to respond

to his conplaints, and the conditions of the triple-celling.



I11. Analysis

A Legal St andards

1. Personal | nvol venent under § 1983

““TA] defendant in a civil rights action nust have
personal involvenent in the alleged wongs’ to be liable.”

Sutton v. Rasheed, 323 F.3d 236, 249 (3d G r. 2003)(quoting Rode

v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cr. 1988)). “Personal

i nvol venent can be shown through allegations of personal
direction or of actual know edge and acqui escence. Allegations
of participation or actual know edge and acqui escence, however,
must be made with appropriate particularity.” Rode, 845 F.2d at
1207. For exanple, an adequate conplaint could state tine,

pl ace, and persons responsible. 1d. at 1207-08 (descri bing

Boykins v. Anbridge Area Sch. Dist., 621 F.3d 75, 80 (3d Cr.

1980)).
“[ Rl espondeat superior cannot formthe basis of

l[iability under 42 U.S.C. § 1983.” Urutia v. Harrisburg County

Police Dep’'t, 91 F.3d 451, 456 (3d Cr. 1996). Rather, a

supervisor may only be liable if he engaged in sone “affirnmative

conduct . . . that played a role in the discrimnation.”

Robinson v. City of Pittsburgh, 120 F.3d 1286, 1294 (3d G r

1997) (quoting Andrews v. City of Philadel phia, 895 F.2d 1469,

1478 (3d Gir. 1990)).



2. Prison Disciplinary Proceedi ngs

Hinterlong s due process rights under the Fourteenth
Amendnent “are triggered by the deprivation of a legally
cogni zable liberty interest,” which “occurs when the prison
“inposes atypical and significant hardship on the inmate in

relation to the ordinary incidents of prison life.”” Mtchell v.

Horn, 318 F.3d 523, 531 (3d Gr. 2003)(quoting Sandin v. Conner,

515 U. S. 472, 484 (1995)). “Lesser restraints on a prisoner’s
freedom are deened to fall ‘“within the expected [paraneters] of
the sentence inposed by a court of law.’” Mtchell, 318 F. 3d at
531 (quoting Sandin, 515 U S. at 485).
“Prisoners are not constitutionally entitled to a

gri evance procedure and the state creation of such a procedure
does not create any federal constitutional rights.” WIson v.
Horn, 971 F. Supp. 943, 947 (E.D. Pa. 1997), aff’'d 142 F.3d 430

(3d Cir. 1998); see also Adans v. Rice, 40 F.3d 72, 75 (4'" Gir.

1994); Mann v. Adans, 855 F.2d 639, 640 (9'" Cir. 1988); MQiire

v. Forr, 1996 U.S. Dist. LEXIS 3418 at *2 n. 1 (E.D. Pa. Mar. 21,
1996), aff’'d 101 F.3d 691 (3d Cir. 1996). “Prisoners do have a
constitutional right to seek redress of their grievances fromthe
government, but that right is the right of access to the courts,
and this right is not conprom sed by the failure of the prison to
address his grievances.” WIlson, 971 F. Supp. at 947. Prisoners

do not have a right to counsel during prison disciplinary
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proceedi ngs, “before any adversary judicial proceedi ngs [have]

been initiated against them” United States v. Gouveia, 467 U S.

180, 192 (1984).

In addition, “[t]he filing of charges later proven to
be false is not a constitutional violation so long as the inmate
is provided with due process, unless the charges were filed in
retaliation for the exercise of a constitutional right. An
allegation by an inmate that he was fal sely accused, w thout

nore, fails to state a civil rights claim” Flanagan v. Shively,

783 F. Supp. 922, 931 (MD. Pa. 1992), aff’d 980 F.2d 722 (3d
Gr. 1992).

3. Di et Change and Triple-Celling

“To establish an Ei ghth Amendnment violation for
conditions of confinenent, [the] plaintiff nust show that prison
condi tions were dangerous, intolerable or shockingly

substandard.” GCerber v. Sweeney, 292 F. Supp. 2d 700, 706 (E. D

Pa. 2003)(citing Rley v. Jeffes, 777 F.2d 143, 147 (3d Cr

1985)). An inmate claimng an Ei ghth Arendnent viol ation “nust
al l ege both an objective elenent — that the deprivation was

sufficiently serious - and a subjective elenent - that a prison
official acted with a sufficiently cul pable state of mnd, i.e.,

deli berate indifference.” Nam v. Fauver, 82 F.3d 63, 67 (3d

Gr. 1996).
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“[E]xtrenme deprivations are required to nake out a
condi tions-of -confinenent claim Because routine disconfort is
part of the penalty that crimnal offenders pay for their
of fenses agai nst society, only those deprivations denying the
mnimal civilized neasure of |ife's necessities are sufficiently
grave to formthe basis of an Ei ghth Amendnment violation.”

Hudson v. MM Ilian, 503 U S. 1, 9 (1992)(internal quotations

omtted).

a. Food
In keeping with this principle “[i]n the context of an
inmate’s diet, the Eighth Arendnent requires only that inmates be
provi ded food that is adequate to maintain health, and served in

a sanitary manner, not that food be appetizing.” Ml donado v.

McFaden, 1994 U. S. Dist. LEXIS 16837 at *11 (E. D. Pa. Nov. 23,

1994); see also Collins v. Klotz, 1994 U. S. Dist. LEXIS 8980 at

*13-*14 (E.D. Pa. July 1, 1994). O her Judges of this Court have
found that the replacenent of an inmate’s diet wwth a food | oaf
that was nutritionally simlar or identical to the inmate’s
regul ar diet did not violate the E ghth Amendnent. Ml donado,
1994 U.S. Dist. LEXIS 16837 at *12-14; Collins, 1994 U S. Dist.
LEXIS 8980 at *4 n. 3, *14. |In Ml donado, 1994 U. S. Dist. LEXI S
16837 at *14, the court held that “[a] tenporary food | oaf diet

that fully conports wth the nutritional and caloric requirenments

12



of [an inmate’s] specific dietary needs does not constitute an
extrenme deprivation denying the mnimal civilized neasure of
life's necessities. [The inmate’ s] distaste for the unappetizing
food | oaf diet, while understandable, is not, by itself,

constitutionally actionable.”

b. Triple-Celling

“[ T] he Constitution does not mandate confortable

prisons.” Rhodes v. Chapman, 452 U. S. 337, 349 (1981). Courts

addressing double and triple-celling of inmates have anal yzed
whet her such conduct viol ates the Ei ghth Amendnent under a
totality of the circunstances test. 1d.; Nam , 82 F. 3d at 67,

Tillery v. Onens, 907 F.2d 418, 426 (3d Cir. 1990). Depending

upon the circunstances, double and triple-celling may or may not
vi ol ate the Ei ghth Amendnent.
I n Rhodes, 452 U. S. at 347-48, the Suprene Court of the
United States reversed the |lower courts’ decisions made after
extensive findings of fact, and found that double-celling did not
violate the Eighth Amendnent. |In that case, two i nmates were
pl aced on bunk beds in a single cell. 1d. at 341. The Court
expl ai ned t hat:
[t] he double celling nmade necessary by the unanti ci pated
increase in prison population did not |ead to deprivations
of essential food, nedical care, or sanitation. Nor did it
i ncrease violence anong i nmates or create other conditions

intolerable for prison confinenment. . . . [T]here is no
evi dence that double celling under these circunstances

13



either inflicts unnecessary or wanton pain or is grossly
di sproportionate to the severity of crinmes warranting
i npri sonnent .
ld. at 348.
In Nam , 82 F.3d at 69, the United States Court of
Appeals for the Third Grcuit reversed the district court’s
granting of the defendants’ notion to dismss the plaintiffs’
Ei ght h Amendnent claim |In that case, inmates were doubl e-
celled, such that one had to sleep on the floor by the toilet.
ld. at 65-66. The cells were small, and had very small w ndows,
so that it was difficult to summon help, resulting in rapes,
assaults and psychol ogical stress. 1d. at 66. The plaintiffs
spent the vast majority of their time in the cells, and were
deterred fromvisiting doctors. 1d. The Court held that:
[w] hil e Rhodes may stand for the proposition that double
celling does not per se anobunt to an Ei ghth Anendnent
violation, it does not stand for the proposition that double
celling can never anmobunt to an Ei ghth Amendnent viol ation.
[I]t isinplicit in Rhodes that double celling can
anount to an Ei ghth Anendnent violation if conbined with
ot her adverse conditions. . . . It cannot be wholly
determ ned fromthe record whether in this case prison
officials actually displayed deliberate indifference.
ld. at 66-67.
In Tillery, 907 F.2d at 428, after an extensive factual
description of the conditions at the prison, the court concl uded
that the evidence supported the district court’s factual

findings, and provided an adequate basis to support the district

court’s conclusion that the double-celling at the prison violated

14



the Eighth Amendnment. The court described the factors rel evant
to the anal ysis, which included:

the I ength of confinenent, the anount of tine prisoners nust
spend in their cells each day, the opportunities for

activities outside the cells, . . . the repair and
functioning of basic physical facilities such as pl unbing,
ventilation and showers. . . . food, nedical care,
sanitation, control of vermn, lighting, heating,

ventilation, noise |level, bedding, furniture, education and
rehabilitation progranms, safety and security and staffing.

Id. at 427. |In that case, the district court had held a six-week
trial and toured the prison. |d. at 420. Double-celled innmates
sl ept on bunk beds, and the other conditions at the prison

i ncl uded overcrowded spaces in which the i nmates spent the vast
majority of their time, bad lighting, ranpant assault due to
understaffing, little to no cleaning, a nmajor vermn problem

i nadequat e pl unbi ng, unsanitary and unsupervi sed showers,

i nadequate fire safety, and deficient nedical and psychiatric
treatnment. |d. at 422-24.

In Union County Jail Inmates v. D Buono, 713 F.2d 984,

996 (3d Gir. 1983), the United States Court of Appeals for the
Third Crcuit described the “practice of forcing [pre-trial]
detainees to sleep on mattresses placed . . . on the floor
adjacent to the toilet and at the feet of their cell mtes” as
“unsanitary and humliating.” The Court noted that providing
bunk beds in double-celling situations would avoid this practice.
1d.

In Liles v. Canden County Dep’'t of Corrections, 225 F

15



Supp. 2d 450, 462 (D.N.J. 2002), the court denied the defendants’
nmotion for summary judgnent on the allegation that fighting broke
out when inmates were splashed with urine as they slept on the

floors of their cells next to the toilets.

B. Application to H nterlong’s d ains

Several of the defendants are never nentioned in any of
the docunents filed by the plaintiff. Therefore, the plaintiff
has failed to allege their personal involvenent and the clains
agai nst them nust be dism ssed. These defendants are Frank
Green, Robert M D Orio, Chad MCul l ough and C/ O Wite.

Hi nterl ong nentions several other defendants in the
conplaint, but fails to allege their personal involvenent in any
wrongdoing. First, the only nmention of Carrissa Tillotson is
that Hi nterlong wote her a request for information, and she did
not respond. Hinterlong does not explain howthis in any way
constituted a constitutional violation. The clains against
Tillotson are di sm ssed.

The only nmention of Lt. Kendall in any of the
plaintiff’s docunents is that at Hnterlong’s hearing, Abt told
Hi nterl ong that Haggans and Kendall had found the mssing pills
based on a statenent made by Hinterlong. The recovery of m ssing
pills does not relate to Hinterlong’s civil rights and, although

Hi nterl ong deni es having made the statenment, he does not allege

16



that Kendall fabricated it or did anything i nproper. The clains
agai nst Kendal |l are di sm ssed.

Hi nterlong clains that C/ O Meyers was present and aware
of the situation on Cctober 8, 2005, when Hinterlong received a
liquid tray and Rosado was infornmed and returned this tray to the
kitchen. This incident relates to the renedying of the situation
about which Hinterlong conplains, not the violation of his civil
rights. In addition, Meyers’ presence al one does not formthe
basis for liability. The clains against Meyers are di sm ssed.

By H nterlong’s own allegations, Lt. Rosado appears to
have gone out of his way to help Hnterlong, and to get his diet
change renedi ed. He personally checked H nterlong' s chart to see
whet her the change had been aut horized, and when Hi nterl ong
received the liquid food tray again, he personally returned it to
the kitchen. (Conpl. at p. 14-15). The only all egation agai nst
Lt. Raynond in any of Hinterlong s docunents is that he al so
checked Hinterlong's chart. (2/17/06 PI. Resp. at p. 3).
Hinterlong states that Rosado and Raynond are defendants because
they “knew of the situation.” 1d. According to Hnterlong’s own
al | egati ons, Rosado and Raynond did not violate any of
Hinterlong' s rights; rather, they acted solely as advocates for
him The clainms agai nst Rosado and Raynond are di sm ssed.

The cl ai magainst Sgt. Abt nust be di sm ssed, because

the only allegations against her are that she conducted
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Hinterlong's hearing. Because a state’'s creation of a prison
di sci plinary procedure does not give rise to any federal
constitutional rights, Hinterlong' s clains based upon the
i nadequaci es of this procedure nust fail. The clains against
Sgt. Abt, and all clains relating to the prison disciplinary
proceedi ngs, are di sm ssed.

The notion to dismss the clainms relating to
Hi nterlong’'s diet is denied. Wthout a factual record, the Court
cannot determ ne whether the diet was nutritionally adequate for
Hinterlong. The defendants alleged to have caused the liquid
diet to be inposed or to have known of its inproper inposition
and acquiesced to it are George W Hill, Ronald Nardolillo,
Mat t hew Hol m Lauren Kroger, Ralph Smth, Terry Smth, Shelly
Meal o, Sharon McGeehan, Beverly Parkinson and Lt. Haggans.® The
cl ai ns agai nst these defendants relating to the diet may go
forward, and the notion to dism ss these clains is deni ed.

In addition, clains relating to the triple-celling
survive the notion to dismss. Although the conditions alleged

by H nterlong are | ess severe than in sone other cases, he does

> Sonme of these defendants are alleged only to have failed

to respond to grievances relating to the liquid diet, and

pri soners do not have federal constitutional rights relating to
prison grievance procedures. The Court will not dismss these
defendants at this time, however, because, in the context of a
potential Ei ghth Anmendnent violation, the failure to respond to a
gri evance may have constituted knowl edge and acqui escence, rising
to deliberate indifference.

18



all ege that he was forced to sleep on a mattress on the fl oor,
and that urine was splashed on him resulting in fighting.

Taki ng these aggravating factors into account, the Court cannot
conclude that Hinterlong s Ei ghth Arendnent cl ai ns based on
triple-celling fail as a matter of law at this early stage. It
is not clear which of the renaining defendants were involved with
the triple-celling. The claimmy be solely against Hol m but
shoul d it appear that any of the other remaining defendants were
i nvol ved during the course of discovery, the claimmay proceed

agai nst themas well.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HI NTERLONG ) ClVIL ACTI ON
V.

GECRCGE W HILL, )

SUPERI NTENDENT, et al. : NO. 05-5514

ORDER

AND NOW this 8th day of August, 2006, upon
consideration of the Defendants’ Mdtion to Dismss Plaintiff’s
Compl ai nt Pursuant to F.R C.P. 12(b)(6) (Docket No. 31), and the
responses and replies thereto, IT IS HEREBY ORDERED t hat the
notion is GRANTED I N PART and DENI ED I N PART as foll ows:

1. The foll owm ng defendants are dism ssed fromthe
case: Frank Green, Robert M D Oio, Chad McCull ough, C O Wite,
Carrissa Tillotson, Lt. Kendall, C O Meyers, Lt. Rosado, Lt.
Raynmond, and Sgt. Abt.

2. All clainms relating to the adequacy of the prison
di sci plinary proceedi ngs are di sm ssed.

3. The notion to dismss is denied with respect to
the clains relating to the liquid diet and the triple-celling.
George W Hill, Ronald Nardolillo, Mtthew Hol m Lauren Kroger
Ral ph Smth, Terry Smth, Shelly Meal o, Sharon McCGeehan, Beverly

Par ki nson and Lt. Haggans remai n defendants in the case only with



respect to the remaining clains.

BY THE COURT:

/[s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




